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High School US/VA Government
Objectives: Students will be able to:

 f  use primary and secondary sources;

 f  use, create, and interpret charts, diagrams, and pictures to determine characteristics of people, places, or events;

 f  develop fluency in content vocabulary, and comprehension of verbal, written, and visual sources;

 f  gather and classify information; 

 f  access a variety of media, including online resources; and 

 f  explain intended and unintended outcomes and the possible consequences of public policy.

Standards
Virginia: GOVT.4d Article III of the U.S. Constitution

GOVT.7a United States Court System

GOVT.10a Federal Courts and Jurisdiction

GOVT.8a Virginia Court Systems The judicial branch consists of four levels of courts.

GOVT.11a Civil Liberties and the First Amendment

GOVT.11d Limitation of Rights

National: NSS-C.9-12.3 Principles of Democracy

Approx. Time: One 90 minute block or two 45 minute blocks

Hook: Virginia v. Black Puzzle 

Copy the eight images near the end of this lesson and cut them up so they are separated individually. Divide students 
into eight groups and give each one an image and ask them to study the image and write down what it is and any 
thoughts they have about it. After a few minutes, have one person from each group take their image to another group 
in a clockwise rotation. They will explain their image to that group and allow for some questions and discussion (about 
2 minutes). Students will do this until each group has seen and discussed all eight images. When they are done, ask 
them what they think all of the images have in common? They, most likely, will not figure out that all of the images 
have to do with the Virginia v. Black case, but they may understand it has to do with a Supreme Court case. Emphasize 
that it is not just the Supreme Court decision. Some images represent the other levels of courts or stages of the judicial 
process.

Briefly explain each image to the students and then ask if there are any images that don’t really belong.

Image 8 is not associated with the Virginia v. Black case, so it does not belong. However, students should connect it to 
discrimination and separation of the races and even using the judicial system to protect civil rights. 

Explain to them this is just one example of a case that traveled from a local county court, to a state supreme court, and 
finally to the United States Supreme Court. Today they will learn more about the different types of courts in the United 
States and about the case of Virginia v. Black.
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Federal and State Courts
Students will use web sources or handouts to answer questions and fill out a chart concerning the different levels and 
jurisdictions of federal and state courts.

Virginia v. Black Case
Students will read an article about the case and demonstrate an understanding of how the dual court system works in 
the United States.

Post Assessment: Students will demonstrate comprehension of the levels, types, and jurisdiction of courts by classi-
fying examples using content vocabulary.

Struggling Learners: Allow students to work in pairs as they answer questions about federal and state courts and 
allow them to work together for the post assessment.

Advanced Learners: If time allows, students should find a current news article concerning a court case that originat-
ed at a local or state level and rose to the Supreme Court. They should either write a one-page brief or create a short 
video explaining the merits of the case and the path to the Supreme Court. Students should include at least 5 vocabu-
lary terms from the lesson. 

IMAGE 1: Seal for Carroll County

Black was arrested and charged in Carroll County for 
burning a cross

 ❙ https://goo.gl/tosjws

IMAGE 2: KKK Rally Cross Burning

Ku Klux Klan members burning a large cross at a rally

 ❙ https://goo.gl/WyVz2S

IMAGE 3: Virginia Supreme Court Building

November 2, 2001, the Supreme Court of Virginia ruled 
in Black v. Commonwealth that Virginia’s law prohibiting 
cross burning violated the First Amendment and over-
turned the convictions of Barry Black, Richard Elliot, and 
Jonathan O’Mara.

 ❙ https://goo.gl/jaiEMC

IMAGE 4: First Amendment

The language of the First Amendment from the U. S. 
Constitution

 ❙ https://goo.gl/f5Zcn3

IMAGE 5: Members of the U.S. Supreme Court 2003

The 2003 U.S. Supreme Court members who decided the 
case of Virginia v. Black

 ❙ https://goo.gl/fnBSm2 

IMAGE 6: Picture of Barry Black

Barry Black was the Klan imperial wizard (national leader) 
who was arrested for burning a cross in Virginia and even-
tually went to the U.S. Supreme Court.

 ❙ https://goo.gl/XAne2L

IMAGE 7: Intimidation

All of these cases involved the burning of a cross as a form 
of intimidation.

IMAGE 8: Desegregated Public School 

Sept. 8, 1954 Fort Myer Elementary School in Fort Myer, 
Virginia—the first day of school after the Brown v. Board of 
Education decision ending school segregation.

 ❙ https://goo.gl/R2puj7

Images and Details
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The Judicial Branch: Federal Courts
The role of the judicial branch is to interpret the law. This power comes from Article III of the Constitution. 

Terms to Know

Jurisdiction Authority to hear a case
Original Jurisdiction Authority to hear a case first, that is, before it goes to any other court
Appellate Jurisdiction Authority to review a decision of a lower court
Exclusive Jurisdiction Refers to the power of a court to adjudicate a case to the exclusion of other courts solely 

based on the issue of the case
Concurrent Jurisdiction Congress allows some cases to be tried in either federal or state courts (e.g., cases be-

tween citizens of different states)

“The judicial Power of the United States, shall be vested in one supreme Court, and in such inferior Courts as the Con-
gress may from time to time ordain and establish.”
- Section 1, Article III, U.S. Constitution

“The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United 
States, and Treaties made, or which shall be made, under their Authority;—to all Cases affecting Ambassadors, other 
public Ministers and Consuls;—to all Cases of admiralty and maritime Jurisdiction;—to Controversies to which the 
United States shall be a Party;—to Controversies between two or more States;— between a State and Citizens of an-
other State,—between Citizens of different States,—between Citizens of the same State claiming Lands under Grants 
of different States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the su-
preme Court shall have original Jurisdiction. In all the other Cases before mentioned, the supreme Court shall have appel-
late Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.”

-Section 2, Article III, U.S. Constitution

1. In Section 1, what federal courts does the Constitution create?

             

              

2. Is there any court higher than the Supreme Court?        

3. Section 2 outlines the jurisdiction of the federal courts. 

a. In which cases does the Supreme Court have original jurisdiction? 

              

              

b. In which cases does the Supreme Court have appellate jurisdiction?  

              

Name           Date    
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There are many “inferior” courts created by Congress but we will just focus on the Courts of Appeals and District Courts. 
Using the website https://goo.gl/jB9Hvs or the handout “Structure of the Federal Courts,” answer the following questions:

4.  Which court is the lowest, where cases are heard the first time by a judge with or without a jury?

             

5.  Which courts are also known as “circuit” courts where cases are heard by more than one judge, but no 
jury, and where the courts have appellate jurisdiction only?

             

6. How many District Courts and Circuit Courts of Appeals are there?      

7. Which court has 9 justices, no jury, and has BOTH original and appellate jurisdiction? 

             

Types of Cases: Civil or Criminal?
If you have ever watched one of the court shows on television like Judge Judy or Judge Joe Brown, think about what 
the judge was deciding. Was the judge deciding if someone was guilty of a crime or simply settling a dispute between 
two people? Simply, that is the difference between a criminal and a civil case.

Terms to Know
Civil Case In a civil case, the court settles a disagreement between two parties, like a contract dispute, or 

damage to property, like trespass. The resolution may include an award of damages, or compen-
sation, to the party that was found to have been “wronged” by the other party.

Criminal Case In a criminal case, the court determines whether a person accused of breaking the law is guilty or 
not guilty of a crime. A crime may be either a misdemeanor or a felony.

Felony A serious crime

Misdemeanor A minor crime, punishable by a fine or a light jail term

Depending on the level of court, federal courts hear both federal civil and criminal cases, but what if you were accused of 
a crime that was not a federal offense, like speeding. What court would you appear in?

The Judicial Branch: State Courts
In the United States, we have a dual court system. This means we have state courts as well as federal courts. In every 
city and county, state courts resolve civil and criminal matters that arise under state laws. State courts also interpret 
state laws. Like federal courts, there are many levels of state courts.

8.  If federal courts get their power from the U.S. Constitution, where do you think state courts in Virginia 

get their power?             

             

Name           Date    

ST
U

D
EN

T 
H

A
N

D
O

U
T



Judicial Systems - Federal & Virginia
JUSTICE IN THE CLASSROOM      JUDICIAL SYSTEMS - FEDERAL & VIRGINIA      HIGH SCHOOLJS

JUSTICEINTHECL ASSROOM.NET           ©2018 THE JOHN MARSHALL FOUNDATION

JS-HS5
Last Update: July 30, 2018

Websites cited within lesson plans are for instructional purposes only and should be used with the guidance of professional educational personnel.

* This website is used  for instructional purposes only and is not supported or endorsed by The John Marshall Foundation.

Websites cited within lesson plans are for instructional purposes only and should be used with the guidance of professional educational personnel.

* This website is used  for instructional purposes only and is not supported or endorsed by The John Marshall Foundation.

Name           Date    

Levels of Virginia Courts
Using the website https://goo.gl/oLcg29 or the student handout “Virginia’s Judicial Systems,” complete the following chart:

Judges are elected by the state legislature for a specific term;  
appellate jurisdiction, limited original jurisdiction

Name of Court           Number of Justices   

No Jury; appellate jurisdiction to 
review decisions of circuit courts 

and state commissions

Name of Court         

Number of Judges      

Judge, with or without jury; original jurisdiction for 
felony criminal cases and for certain civil cases; appellate 

jurisdiction from district courts

Name of Court              

Judge, no jury; original 
jurisdiction for misdemeanors 

and civil cases generally 
involving lower dollar 

amounts often traffic cases

Name of Court       

Original jurisdiction in 
juvenile and family cases - 

includes anyone under  
18 years old and issues 

involving families

Name of Court        
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The Ball is in Your Court: Ready to Review?
Now that you have learned about federal and state courts and some new vocabulary, let’s see how good your game is. 

Orange Juice or Apple Juice?
Looking at the examples below, identify what type of jurisdiction it represents: original (OJ) or appellate (AJ).

1. The 4th Circuit Court of Appeals hears a case from the U.S. District Court  
for the Eastern District of Virginia. OJ AJ

2. Jeff steals a car and drives it across state lines. He is arrested and appears  
in federal district court. OJ AJ

3. The U.S. Supreme Court hears a case involving a dispute over the  
Chesapeake Bay between the states of Virginia and Maryland. OJ AJ

4. The U.S. Supreme Court hears a case directly from the  
Supreme Court of Virginia. OJ AJ

5. Mr. Ownby gets a speeding ticket in Powhatan County and appears  
in general district court. OJ AJ

6. Jeff steals a car in one county and drives it into another county and 
appears in state circuit court. OJ AJ

Criminal or Civil?
Looking at the examples below, identify whether the case is a criminal or civil case. 

7. A neighbor’s tree falls into your yard and damages your car. You claim the 
neighbor is responsible for the damage, but your neighbor denies any 
responsibility so you take him to court.

Criminal Civil

8. A neighbor’s tree falls into your yard and damages your car. To get back at your 
neighbor, you puncture all of the tires on his car and he calls the police. Criminal Civil

9. Several under-aged students are caught with alcohol at a party when the 
police show up because a neighbor called and complained about the noise. Criminal Civil

10. You loan a friend $100, and he agrees to pay you back in a month. After two 
months, he still has not paid you. He now claims you gave it to him as a gift. Criminal Civil
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Name the Court
Looking at the examples below, name the court that would hear the case.

Which Court?
11. Alex stole a check out of his neighbor’s mailbox which is a 

federal crime.                                                             

12. Hannah, a 13 year old 8th grader, stops going to school.
                                                            

13. Greg was convicted of a crime in a circuit court in Virginia and 
is appealing it to the next highest court.                                                             

14. The Russian Ambassador is caught stealing documents from 
the American Embassy.                                                             

15. Cheryl claims that Debra hit her car in the school parking lot, 
but Debra denies it. Cheryl wants to sue Debra for damages 
(which were only $400).                                                             

Vocabulary Review
Match the term to the correct definition or explanation by drawing a line to it.

16. Misdemeanor a. Authority to hear a case

17. Felony b. A minor crime

18. Jurisdiction c. Includes federal and state courts

19. Dual Court System
d. Ability to consider a case after 

one court has already heard it

20. Appellate Jurisdiction e. A major crime
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TEACHER K
EY

The Ball is in Your Court: Ready to Review?
Now that you have learned about federal and state courts and some new vocabulary, let’s see how good your game is. 

Orange Juice or Apple Juice?
Looking at the examples below, identify what type of jurisdiction it represents: original (OJ) or appellate (AJ).

1. The 4th Circuit Court of Appeals hears a case from the U.S. District Court  
for the Eastern District of Virginia. OJ AJ

2. Jeff steals a car and drives it across state lines. He is arrested and appears  
in federal district court. OJ AJ

3. The U.S. Supreme Court hears a case involving a dispute over the  
Chesapeake Bay between the states of Virginia and Maryland. OJ AJ

4. The U.S. Supreme Court hears a case directly from the  
Supreme Court of Virginia. OJ AJ

5. Mr. Ownby gets a speeding ticket in Powhatan County and appears  
in general district court. OJ AJ

6. Jeff steals a car in one county and drives it into another county and 
appears in state circuit court. OJ AJ

Criminal or Civil?
Looking at the examples below, identify whether the case is a criminal or civil case. 

7. A neighbor’s tree falls into your yard and damages your car. You claim the 
neighbor is responsible for the damage, but your neighbor denies any 
responsibility so you take him to court.

Criminal Civil

8. A neighbor’s tree falls into your yard and damages your car. To get back at 
your neighbor, you puncture all of the tires on his car and he calls the police. Criminal Civil

9. Several under-aged students are caught with alcohol at a party when the 
police show up because a neighbor called and complained about the noise. Criminal Civil

10. You loan a friend $100, and he agrees to pay you back in a month. After two 
months, he still has not paid you. He now claims you gave it to him as a gift. Criminal Civil
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TEACHER K
EY

TEACHER K
EY Federal District Court

Juvenile & Domestic Relations  
District Court

Virginia State Court of Appeals

U.S. Supreme Court

General District Court (state)

Name the Court
Looking at the examples below, name the court that would hear the case.

Which Court?
11. Alex stole a check out of his neighbor’s mailbox which is a 

federal crime.                                                                              

12. Hannah, a 13 year old 8th grader, stops going to school.
                                                                             

13. Greg was convicted of a crime in a circuit court in Virginia 
and is appealing it to the next highest court.                                                                                   

14. The Russian Ambassador is caught stealing documents from 
the American Embassy.                                                                                   

15. Cheryl claims that Debra hit her car in the school parking lot, 
but Debra denies it. Cheryl wants to sue Debra for damages 
(which were only $400).                                                                                   

Vocabulary Review
Match the term to the correct definition or explanation by drawing a line to it.

16. Misdemeanor a. Authority to hear a case

17. Felony b. A minor crime

18. Jurisdiction c. Includes federal and state courts

19. Dual Court System
d. Ability to consider a case after 

one court has already heard it

20. Appellate Jurisdiction e. A major crime



Judicial Systems - Federal & Virginia
JUSTICE IN THE CLASSROOM      JUDICIAL SYSTEMS - FEDERAL & VIRGINIA      HIGH SCHOOLJS

JUSTICEINTHECL ASSROOM.NET           ©2018 THE JOHN MARSHALL FOUNDATION

JS-HS10
Last Update: July 30, 2018

Websites cited within lesson plans are for instructional purposes only and should be used with the guidance of professional educational personnel.

* This website is used  for instructional purposes only and is not supported or endorsed by The John Marshall Foundation.

Is Cross Burning Crossing a Line?
In America, the First Amendment’s protection of free speech can be a gift and a curse. Americans are free to express 
opinions, even if those opinions offend others, however, should it still be allowed if that speech is intended to intimi-
date or threaten others?

Using the website https://goo.gl/yC6hZp or the handout “Black v. Commonwealth Excerpts” answer the following 
questions:

1. What court is deciding the case of Black v. Commonwealth of Virginia?  

             

2. What is the court considering?           

              

             

3. What does this case involve?            

              

             

4. What are the companion cases?           

              

             

5. What did Elliot and O’Mara do to end up in court?         

              

             

6. What right did O’Mara retain as a part of his plea deal?        

              

             

7. What court did O’Mara and Elliot appeal to and what was the result?       
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8. What did Barry Black do on August 22, 1998 that landed him in court? 

              

              

              

             

9. What law did Black violate and why did he move for dismissal of the indictment? 

              

              

             

10. What court did Black appeal to and what was the result? 

              

              

              

             

11. Explain the Virginia cross burning statute.          

              

              

             

12. Is burning a cross in Virginia a felony or misdemeanor?       

13. What is the conclusion of the Supreme Court of Virginia in this case?  

              

              

              

             

14. What court could Black and the other litigants appeal to if they are not happy with the decision of the 

Supreme Court of Virginia decision?          
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Using the website https://goo.gl/qmvctN or the handout “Virginia v. Black Decision,” find out how the Supreme Court 
decided this case.

Terms to Know
Prima-Facie Literally means “at first glance” but in legal terms, true until proven false

15. Ultimately, what did the Virginia Supreme Court rule? 

              

              

              

             

16. What question is the U.S. Supreme Court considering? 

              

              

              

             

17. What was the conclusion of the U.S. Supreme Court? 

              

              

              

             

18. Is burning a cross always done with intimidation (prima-facie)? 

              

              

              

             

19. Can a state still ban cross burning? How? 
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20. Can the state of Virginia appeal to any other court? 

              

              

              

             

21. How is this an example of the dual-court system? 

              

              

              

             

22. When the U.S. Supreme Court took the case, what kind of jurisdiction were they using? 

              

              

              

             

23. What was the unintended consequence of the Virginia statute that made it illegal to burn a cross? 

              

              

              

              

             

24. What do you think? Should it be illegal to burn a cross? Does it matter if the intent is simply express-
ing an opinion or if the intent is to intimidate? 
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Supreme Court
of Virginia
Chief Justice

and
Six Justices

Court of
Appeals
11 Judges

CIRCUIT
COURTS
General

Jurisdiction
Trial Courts

31 Circuits

General
District Courts

Juvenile &
Domestic
Relations

District Courts

Limited Jurisdiction
Courts

32 Districts

Limited Jurisdiction
Courts

32 Districts

Magistrates

Intake
Officer

Virginia Judicial System https://goo.gl/oLcg29
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U.S. District Courts
 f  Trial level court in the federal 

system, with or without jury
 f  94 judicial districts in 50 states & 

territories
 f  Decides cases involving federal 

crimes & federal civil law 
 f  Original jurisdiction

U.S. Courts of Appeals
 f  Intermediate level federal courts
 f  12 regional “Circuit” courts 

(including D.C.) & Federal Circuit, 
judges, no jury

 f  Appellate jurisdiction from 
district courts & other federal 
courts/commissions

U.S. Supreme Court
 f  Highest court in the federal system
 f  9 Justices, no jury, meeting in 

Washington, D.C.
 f  Appellate jurisdiction from courts 

of appeals & highest state courts
 f  Limited original jurisdiction, 

mostly discretionary

Federal Judicial System https://goo.gl/VmU7cu
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In these appeals, we consider whether Code § 18.2-423, which 
prohibits the burning of a cross with the intent of intimidating 
any person or group of persons, impermissibly infringes upon 
constitutionally protected speech. The case of Black v. Common-
wealth involves a Ku Klux Klan rally on private property with the 
permission of the owner, where a cross was burned as a part of the 
ceremony. The companion cases of O'Mara v. Commonwealth and 
Elliott v. Commonwealth involve the attempted burning of a cross 
in the backyard of the home of James S. Jubilee (“Jubilee”), an 
African-American, without permission. We conclude that, despite 
the laudable intentions of the General Assembly to combat bigotry 
and racism, the selectivity of its statutory proscription is facially 
unconstitutional because it prohibits otherwise permitted speech 
solely on the basis of its content, and the statute is overbroad.

Facts And Proceedings Below

The prosecutions of Richard J. Elliott (“Elliott”) and Jonathan 
O'Mara (“O'Mara”) arose from a single incident in the City of 
Virginia Beach. On May 2, 1998, Elliott and O'Mara attended a party 
at the home of David Targee (“Targee”). Elliott told several people 
at the party that his neighbor, Jubilee, had complained about 
the discharge of firearms in Elliott's backyard. In response, Elliott 
suggested they burn a cross in Jubilee's yard.

Elliott, O'Mara, and Targee hastily constructed a crude wooden 
cross in Targee's garage. While transporting the cross to the Jubilee 
home, Elliott referred to Jubilee with a racial epithet confirming 
Jubilee's race. Upon arriving at Jubilee's home, O'Mara put the cross 
in the ground and attempted to light it.

In addition to the epithet, the record is replete with references to 
Jubilee's race. In the Commonwealth's motion for joinder of defen-
dants in the Elliott and O'Mara cases, it is stated:  “Mr. James Jubilee 
is an African-American.” A fire investigator with the City of Virginia 
Beach testified that Targee knew the Jubilees were black before he 
participated in the cross burning. Throughout the O'Mara and Elliott 
prosecution, the Commonwealth referred to “burning a cross in a 
black family's yard.” The questions of counsel and argument to the 
court are replete with references to race and racism.

Pursuant to a plea agreement, O'Mara pled guilty to attempted 
cross burning and conspiracy to commit cross burning, and was 
sentenced to 90 days in jail and a $2500 fine on each charge, with 

part of the time and fines suspended. Under the plea agreement, 
O'Mara retained the right to appeal the constitutionality of Virginia's 
cross burning statute.

Elliott was also charged with attempted cross burning and conspiracy 
to commit cross burning. Upon his plea of not guilty, a jury found him 
guilty of attempted cross burning, but not guilty of conspiracy. Elliott 
was sentenced to 90 days in jail and was fined $2500.

O'Mara and Elliott appealed to the Court of Appeals, alleging that the 
Virginia cross burning statute violated the free speech clauses of both 
the United States and Virginia Constitutions. The Court of Appeals 
affirmed the convictions, holding that the statute “targets only 
expressive conduct undertaken with the intent to intimidate another, 
conduct clearly proscribable both as fighting words and a threat of 
violence.” O'Mara v. Commonwealth, 33 Va.App. 525, 536, 535 S.E.2d 
175, 181 (2000).

In the third case reviewed, Barry Elton Black (“Black”) organized 
and led a Ku Klux Klan rally on August 22, 1998, in Carroll County. 
Following speeches filled with racial, ethnic, and religious bigotry, a 
cross approximately 25 to 30 feet tall was ignited.

Black was indicted for violating Virginia's cross burning statute. He 
moved for dismissal of the indictment on the grounds that the statute 
was unconstitutional. The trial court denied Black's motion and, upon 
conviction by a jury, Black was sentenced to pay a fine of $2500.

Black appealed his conviction, and the Court of Appeals affirmed the 
judgment of the trial court, “[f]or the reasons stated in O'Mara v. Com-
monwealth.” Black v. Commonwealth, Rec. No. 1581-99-3, December 
19, 2000, at 1.

The Cross Burning Statute

 Code § 18.2-423, the cross burning statute, provides that:

It shall be unlawful for any person or persons, with the intent of 
intimidating any person or group of persons, to burn, or cause to be 
burned, a cross on the property of another, a highway or other public 
place. Any person who shall violate any provision of this section shall 
be guilty of a Class 6 felony.

Any such burning of a cross shall be prima facie evidence of an intent 
to intimidate a person or group of persons….

Black v. Commonwealth Excerpts - Supreme Court of Virginia
Barry Elton BLACK v. Commonwealth of Virginia; Richard J. Elliott v. Commonwealth of Virginia; Jonathan O'Mara, v. 
Commonwealth of Virginia; Record Nos. 010123, 003014, 010038. - Decided: November 02, 2001
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Conclusion

Under our system of government, people have the right to use 
symbols to communicate. They may patriotically wave the flag or 
burn it in protest;  they may reverently worship the cross or burn it 
as an expression of bigotry. Neutrally expressed statutes prohibiting 
vandalism, assault, and trespass may have vitality for the prosecution 
of particularly offensive conduct. While reasonable prohibitions upon 
time, place, and manner of speech, and statutes of neutral application 
may be enforced, government may not regulate speech based on 
hostility-or favoritism-towards the underlying message expressed.

Virginia v. Black Decision in U.S. Supreme Court

 A statute selectively addressed to the content of symbolic speech 
is not permitted under the First Amendment. Additionally, a statute 
that sweeps within its ambit both protected and unprotected speech 
is overbroad. Accordingly, we hold that Code § 18.2-423 violates the 
First Amendment of the United States Constitution. The convictions 
in each of these appeals will be vacated and the indictments will be 
dismissed.

 ❙ https://goo.gl/TtK14Y

Facts of the case

Barry Black, Richard Elliott, and Jonathan O'Mara were convicted 
separately of violating a Virginia statute that makes it a felony "for 
any person..., with the intent of intimidating any person or group..., 
to burn...a cross on the property of another, a highway or other 
public place," and specifies that "any such burning...shall be prima 
facie evidence of an intent to intimidate a person or group." At trial, 
Black objected on First Amendment grounds to a jury instruction that 
cross burning by itself is sufficient evidence from which the required 
"intent to intimidate" could be inferred. He was found guilty. O'Mara 
pleaded guilty to charges of violating the statute, but reserved the 
right to challenge its constitutionality. In Elliott's trial, the judge 
did not give an instruction on the statute's prima facie evidence 
provision. Ultimately, the Virginia Supreme Court held, among other 
things, that the cross-burning statute is unconstitutional on its face 
and that the prima facie evidence provision renders the statute 
overbroad because the probability of prosecution under the statute 
chills the expression of protected speech.

Question

Does the Commonwealth of Virginia's cross-burning statute, which 
prohibits the burning of a cross with the intent of intimidating any 
person or group of persons, violate the First Amendment?

Conclusion

Yes, but in a plurality opinion delivered by Justice Sandra Day 
O'Connor, the Court held that while a State, consistent with the First 
Amendment, may ban cross burning carried out with the intent to 
intimidate, in which four other justices joined, the provision in the 
Virginia statute treating any cross burning as prima facie evidence of 
intent to intimidate renders the statute unconstitutional in its current 
form, in which three other justices joined. Justice Antonin Scalia left 
the latter portion of the Court's conclusion to argue that the Court 
should vacate and remand the judgment of the Virginia Supreme 
Court with respect to Elliott and O'Mara, so that that court could have 
an opportunity to construe the cross-burning statute's prima-fa-
cie-evidence provision. Justice David H. Souter, joined by Justices 
Anthony M. Kennedy and Ruth Bader Ginsburg, concluded that the 
Virginia statute is unconstitutional and therefore concurred in the 
Court's judgment insofar as it affirmed the invalidation of Black's 
conviction. Justice Clarence Thomas dissented.

 ❙ https://goo.gl/DCgnjb

Black v. Commonwealth Excerpts - Supreme Court of Virginia
Barry Elton BLACK v. Commonwealth of Virginia; Richard J. Elliott v. Commonwealth of Virginia; Jonathan O'Mara, v. 
Commonwealth of Virginia; Record Nos. 010123, 003014, 010038. - Decided: November 02, 2001



IM
A

G
E 

1
JU

ST
IC

E 
SY

ST
EM

S 
|  J

S-
HS

17



IM
A

G
E 

2
JU

ST
IC

E 
SY

ST
EM

S 
|  J

S-
HS

18



IM
A

G
E 

3
JU

ST
IC

E 
SY

ST
EM

S 
|  J

S-
HS

19



IM
A

G
E 

4
JU

ST
IC

E 
SY

ST
EM

S 
|  J

S-
HS

20

Congress shall make 
no law respecting an 

establishment of religion, 
or prohibiting the free 

exercise thereof; or 
abridging the freedom of 
speech, or of the press; 

or the right of the people 
peaceably to assemble, 

and to petition the 
Government for a redress 

of grievances.
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