CHAPTER
1 JUSTICE IN THE CLASSROOM > RULE OF LAW & JOHN MARSHALL > HIGH SCHOOL > AP GOV

Chief Justice Marshall’s Court & Cases

Primary Source Document 1 EXCERPTS

At the last term on the affidavits then read and filed with the clerk, a rule was granted in this case, requiring the Secretary of
State to show cause why a mandamus should not issue, directing him to deliver to William Marbury his commission as a
justice of the peace for the county of Washington, in the district of Columbia.

The authority, therefore, given to the Supreme Court, by the act establishing the judicial courts of the United States, to issue
writs of mandamus to public officers, appears not to be warranted by the constitution; and it becomes necessary to enquire
whether a jurisdiction, so conferred, can be exercised.

The question, whether an act, repugnant to the constitution, can become the law of the land, is a question deeply interesting
to the United States; but happily, not of an intricacy proportioned to its interest. It seems only necessary to recognize certain
principles, supposed to have been long and well established, to decide it.

That the people have an original right to establish, for their future government, such principles as, in their opinion, shall most
conduce to their own happiness, is the basis on which the whole American fabric has been erected. The exercise of this
original right is a very great exertion; nor can it, nor ought it, to be frequently repeated. The principles, therefore, so
established, are deemed fundamental. And as the authority from which they proceed is supreme, and can seldom act, they
are designed to be permanent.

This original and supreme will organizes the government, and assigns to different departments their respective powers. It
may either stop here, or establish certain limits not to be transcended by those departments.

The government of the United States is of the latter description. The powers of the legislature are defined and limited; and
that those limits may not be mistaken, or forgotten, the constitution is written. To what purpose are powers limited, and to
what purpose is that limitation committed to writing, if these limits may, at any time, be passed by those intended to be
restrained? The distinction between a government with limited and unlimited powers is abolished, if those limits do not
confine the persons on whom they are imposed, and if acts prohibited and acts allowed, are of equal obligation. Itis a
proposition too plain to be contested, that the constitution controls any legislative act repugnant to it; or, that the legislature
may alter the constitution by an ordinary act.

Between these alternatives there is no middle ground. The constitution is either a superior, paramount law, unchangeable by
ordinary means, or it is on a level with ordinary legislative acts, and, like other acts, is alterable when the legislature shall
please to alter it.
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The first question made in the cause is, has Congress power to incorporate a bank? Although, among the enumerated powers
of government, we do not find the word "bank," or "incorporation," we find the great powers to lay and collect taxes; to
borrow money; to regulate commerce; to declare and conduct a war; and to raise and support armies and navies...

It is not denied, that the powers given to the government imply the ordinary means of execution. That, for example, of raising
revenue, and applying it to national purposes, is admitted to imply the power of conveying money from place to place, as the
exigencies of the nation may require, and of employing the usual means of conveyance...

But the constitution of the United States has not left the right of Congress to employ the necessary means, for the execution
of the powers conferred on the government, to general reasoning. To its enumeration of powers is added that of making "all
laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by
this constitution, in the government of the [US], or in any department there of."...

After the most deliberate consideration, it is the unanimous and decided opinion of this Court, that the act to incorporate the
Bank of the United States is a law made in pursuance of the constitution, and is a part of the supreme law of the land...

It being the opinion of the Court, that the act incorporating the bank is constitutional; and that the power of establishing a
branch in the State of Maryland might be properly exercised by the bank itself, we proceed to inquire...

2. Whether the State of Maryland may, without violating the constitution, tax that branch?

This great principle is, that the constitution and the laws made in pursuance thereof are supreme; that they control the
constitution and laws of the respective States, and cannot be controlled by them.
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That the power of taxing by the States may be exercised so as to destroy it, is too obvious to be denied.

The American people have declared their constitution, and the laws made in pursuance thereof, to be supreme; but this
principle would transfer the supremacy, in fact, to the States.

If the States may tax one instrument, employed by the government in the execution of its powers, they may tax any and every
other instrument. They may tax the mail; they may tax the mint; they may tax patent rights; they may tax the papers of the
custom-house; they may tax judicial process; they may tax all the means employed by the government, to an excess which
would defeat all the ends of government. This was not intended by the American people. They did not design to make their
government dependent on the States...We are unanimously of opinion, that the law passed by the legislature of Maryland,
imposing a tax on the Bank of the United States, is unconstitutional and void.
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The words are: Congress shall have power to regulate commerce with foreign nations, and among the several states, and with
the Indian tribes. The subject to be regulated is commerce; and our Constitution being, as was aptly said at the bar, one of
enumeration and not of definition, as to certain the extent of the power it becomes necessary to settle the meaning of the
word.

Commerce, undoubtedly, is traffic, but it is something more - it is intercourse. It describes the commercial intercourse
between nations, and parts of nations, in all its branches, and is regulated by prescribing rules for carrying on that
intercourse. The mind can scarcely conceive a system for regulating commerce between nations which shall exclude all laws
concerning navigation, which shall be silent on the admission of the vessels of the one nation into the ports of the other, and
be confined to prescribing rules for the conduct of individuals in the actual employment of buying and selling or of barter. If
commerce does not include navigation, the government of the Union has no direct power over that subject, and can make no
law prescribing what shall constitute American vessels, or requiring that they shall be navigated by American seamen.

The subject to which the power is next applied is to commerce among the several states. The word among means
intermingled with. A thing which is among others is intermingled with them. Commerce among the states cannot stop at the
external boundary line of each state, but may be introduced into the interior. It is not intended to say that these words
comprehend that commerce which is completely internal, which is carried on between man and man in a state, or between
different parts of the same state, and which does not extend to or affect other states.

In one case and the other the acts of New York must yield to the law of Congress; and the decision sustaining the privilege
they confer against a right given by a law of the Union must be erroneous

But the framers of our Constitution foresaw this state of things and provided for it by declaring the supremacy not only of
itself but of the laws made in pursuance of it. The nullity of any act inconsistent with the Constitution is produced by the
declaration that the Constitution is supreme law.

Decree

This court is of opinion that so much of the several laws of the state of New York as prohibits vessels, licensed according to
the laws of the United States, from navigating the waters of the state of New York, by means of fire or steam, is repugnant to
the said Constitution and void.
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