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In these appeals, we consider whether Code § 
18.2-423, which prohibits the burning of a cross with 
the intent of intimidating any person or group of 
persons, impermissibly infringes upon constitutionally 
protected speech. The case of Black v. Commonwealth 
involves a Ku Klux Klan rally on private property with 
the permission of the owner, where a cross was 
burned as a part of the ceremony. The companion 
cases of O'Mara v. Commonwealth and Elliott v. 
Commonwealth involve the attempted burning of a 
cross in the backyard of the home of James S. Jubilee 
(“Jubilee”), an African-American, without permission. 
We conclude that, despite the laudable intentions of 
the General Assembly to combat bigotry and racism, 
the selectivity of its statutory proscription is facially 
unconstitutional because it prohibits otherwise 
permitted speech solely on the basis of its content, 
and the statute is overbroad. 
Facts And Proceedings Below 
The prosecutions of Richard J. Elliott (“Elliott”) and 
Jonathan O'Mara (“O'Mara”) arose from a single 
incident in the City of Virginia Beach. On May 2, 1998, 
Elliott and O'Mara attended a party at the home of 
David Targee (“Targee”). Elliott told several people at 
the party that his neighbor, Jubilee, had complained 
about the discharge of firearms in Elliott's backyard. In
response, Elliott suggested they burn a cross in 
Jubilee's yard. 
Elliott, O'Mara, and Targee hastily constructed a crude 
wooden cross in Targee's garage. While transporting 
the cross to the Jubilee home, Elliott referred to 
Jubilee with a racial epithet confirming Jubilee's race. 
Upon arriving at Jubilee's home, O'Mara put the cross 
in the ground and attempted to light it. 
In addition to the epithet, the record is replete with 
references to Jubilee's race. In the Commonwealth's 
motion for joinder of defendants in the Elliott and 
O'Mara cases, it is stated: “Mr. James Jubilee is an 
African-American.” A fire investigator with the City of 
Virginia Beach testified that Targee knew the Jubilees 
were black before he participated in the cross 
burning. Throughout the O'Mara and Elliott 
prosecution, the Commonwealth referred to “burning 
a cross in a black family's yard.” The questions of 
counsel and argument to the court are replete with 
references to race and racism. 
Pursuant to a plea agreement, O'Mara pled guilty to 
attempted cross burning and conspiracy to commit  

  cross burning, and was sentenced to 90 days in jail 
and a $2500 fine on each charge, with part of the time 
and fines suspended. Under the plea agreement, 
O'Mara retained the right to appeal the 
constitutionality of Virginia's cross burning statute. 
Elliott was also charged with attempted cross burning 
and conspiracy to commit cross burning. Upon his 
plea of not guilty, a jury found him guilty of attempted 
cross burning, but not guilty of conspiracy. Elliott was 
sentenced to 90 days in jail and was fined $2500. 
O'Mara and Elliott appealed to the Court of Appeals, 
alleging that the Virginia cross burning statute 
violated the free speech clauses of both the United 
States and Virginia Constitutions. The Court of 
Appeals affirmed the convictions, holding that the 
statute “targets only expressive conduct undertaken 
with the intent to intimidate another, conduct clearly 
proscribable both as fighting words and a threat of 
violence.” O'Mara v. Commonwealth, 33 Va.App. 525, 
536, 535 S.E.2d 175, 181 (2000). 
In the third case reviewed, Barry Elton Black (“Black”) 
organized and led a Ku Klux Klan rally on August 22, 
1998, in Carroll County. Following speeches filled with 
racial, ethnic, and religious bigotry, a cross 
approximately 25 to 30 feet tall was ignited. 
Black was indicted for violating Virginia's cross 
burning statute. He moved for dismissal of the 
indictment on the grounds that the statute was 
unconstitutional. The trial court denied Black's motion 
and, upon conviction by a jury, Black was sentenced to
pay a fine of $2500. 
Black appealed his conviction, and the Court of 
Appeals affirmed the judgment of the trial court, “[f]or 
the reasons stated in O'Mara v. Commonwealth.” Black 
v. Commonwealth, Rec. No. 1581-99-3, December 19, 
2000, at 1. 
The Cross Burning Statute 

Code § 18.2-423, the cross burning statute, provides that: 

It shall be unlawful for any person or persons, with 
the intent of intimidating any person or group of 
persons, to burn, or cause to be burned, a cross on 
the property of another, a highway or other public 
place. Any person who shall violate any provision of 
this section shall be guilty of a Class 6 felony. 
Any such burning of a cross shall be prima facie 
evidence of an intent to intimidate a person or group 
of persons.... 
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Conclusion 
Under our system of government, people have the 
right to use symbols to communicate. They may 
patriotically wave the flag or burn it in protest; they 
may reverently worship the cross or burn it as an 
expression of bigotry. Neutrally expressed statutes 
prohibiting vandalism, assault, and trespass may have 
vitality for the prosecution of particularly offensive 
conduct. While reasonable prohibitions upon time, 
place, and manner of speech, and statutes of neutral 
application may be enforced, government may not 
regulate speech based on hostility-or 
favoritism-towards the underlying message 
expressed. 

  A statute selectively addressed to the content of 
symbolic speech is not permitted under the First 
Amendment. Additionally, a statute that sweeps 
within its ambit both protected and unprotected 
speech is overbroad. Accordingly, we hold that Code § 
18.2-423 violates the First Amendment of the United 
States Constitution. The convictions in each of these 
appeals will be vacated and the indictments will be 
dismissed. 

❙ https://goo.gl/TtK14Y 

 

 
Virginia v. Black Decision in U.S. Supreme Court 
 

Facts of the case 
Barry Black, Richard Elliott, and Jonathan O'Mara were 
convicted separately of violating a Virginia statute that 
makes it a felony "for any person..., with the intent of 
intimidating any person or group..., to burn...a cross 
on the property of another, a highway or other public 
place," and specifies that "any such burning...shall be 
prima facie evidence of an intent to intimidate a 
person or group." At trial, Black objected on First 
Amendment grounds to a jury instruction that cross 
burning by itself is sufficient evidence from which the 
required "intent to intimidate" could be inferred. He 
was found guilty. O'Mara pleaded guilty to charges of 
violating the statute, but reserved the right to 
challenge its constitutionality. In Elliott's trial, the 
judge did not give an instruction on the statute's 
prima facie evidence provision. Ultimately, the Virginia 
Supreme Court held, among other things, that the 
cross-burning statute is unconstitutional on its face 
and that the prima facie evidence provision renders 
the statute overbroad because the probability of 
prosecution under the statute chills the expression of 
protected speech. 
Question 
Does the Commonwealth of Virginia's cross-burning 
statute, which prohibits the burning of a cross with 
the intent of intimidating any person or group of 
persons, violate the First Amendment? 

  Conclusion 
Yes, but in a plurality opinion delivered by Justice 
Sandra Day O'Connor, the Court held that while a 
State, consistent with the First Amendment, may ban 
cross burning carried out with the intent to intimidate, 
in which four other justices joined, the provision in the
Virginia statute treating any cross burning as prima 
facie evidence of intent to intimidate renders the 
statute unconstitutional in its current form, in which 
three other justices joined. Justice Antonin Scalia left 
the latter portion of the Court's conclusion to argue 
that the Court should vacate and remand the 
judgment of the Virginia Supreme Court with respect 
to Elliott and O'Mara, so that that court could have an 
opportunity to construe the cross-burning statute's 
prima-facie-evidence provision. Justice David H. 
Souter, joined by Justices Anthony M. Kennedy and 
Ruth Bader Ginsburg, concluded that the Virginia 
statute is unconstitutional and therefore concurred in 
the Court's judgment insofar as it affirmed the 
invalidation of Black's conviction. Justice Clarence 
Thomas dissented. 

❙ https://goo.gl/DCgnjb 
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