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freedom of expression. The ruling does not apply to personal, non-school-sponsored 
communication. 
 
Texas v. Johnson, 491 U.S. 397 (1989) A protester was arrested by local authorities for burning 
an American flag.  The Supreme Court held, even though offensive, the speech was symbolic 
speech protected by the First Amendment.  
 
http://www.uscourts.gov/about-federal-courts/educational-resources/supreme-court-
landmarks 

Too often students will ask “Why do we need to know this?” and we, often, struggle to answer.  
However, when students are connected to real-world situations and issues, it is easier to answer 
“why?”  Start by showing this short video of a nurse protecting a citizen’s rights and upholding 
the rule of law and help the students understand WHY it is important for them to stand up for 
the rule of law and to know their rights.

View video here: https://youtu.be/ihQ1-LQOkns

How Chief Justice John Marshall’s Decisions Inspire Lawyers and the Rule of Law 
Today:  Legacies of the Landmark Cases 

Chief Justice Marshall’s Court & Cases  
 
The Principle of Judicial Review 

Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)  

Loving v. Virginia, 388 U.S. 87 (1967) 

HOOK:  To draw the students into a discussion, begin the class by asking if it is okay if people of 
two different races get married in America.  Student responses should be in the affirmative, but 
ask why?  Responses may include because it is “right” or “accepted” or perhaps even “legal.”  
Next, ask them if it has always been that way.  You may receive varying responses.  After 
allowing a few responses, show the following video summarizing the Loving case and, after the 
video, ask the following questions: 
https://www.youtube.com/watch?v=bLngXMpv8Z4   
 

1. Why were Mildred and Richard Loving arrested in Virginia? 
 

2. What was their punishment for their crime? 
 

3. What did the Supreme Court decide? 
 

4. Where did the Supreme Court get the power to declare laws or actions of the 
government unconstitutional? 

 

DISCUSSION: 

Students may or may not know the answer to question 4 above.  Ask them if they have learned 
about Marbury v. Madison and John Marshall?   

1. If they are familiar with Marbury, briefly discuss the idea of judicial review, using the 
facts from Marbury below, and get them to explain how judicial review was used in the 
Loving case. 
 

2. If they are not familiar with Marbury, tell the students that today they will learn about 
the case Marbury v. Madison (see below) and how Chief Justice John Marshall’s decision 
in that case changed the impact of the Supreme Court on our system of government and 
the judiciary forever and how it continues to influence Supreme Court decisions today, 
like the Loving case. 

 

 

RULE OF LAW & JOHN MARSHALL
a. A Nurse Can Serve and Protect Too.

RULE OF LAW & JOHN MARSHALL
b. Legacies of the Marshall Landmark Cases
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FACTS: 

Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)  

In 1803, Chief Justice John Marshall, with the stroke of his pen in Marbury v. Madison, elevated 
the U.S. Supreme Court to the level of the other two branches of government.  By declaring 
that the portion of the Judiciary Act of 1789, that gave the Supreme Court the power to issue a 
writ of mandamus, expanded the original jurisdiction of the Supreme Court beyond what was 
stated in Article III of the Constitution, Marshall created the concept of judicial review as a 
matter of constitutional law and changed the court forever.  The courts of the United States 
have the duty to void laws in opposition [or repugnant] to the Constitution, which is the 
superior, paramount law.  Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177, 180 (1803).  This 
power will be wielded again and again in the future and, in turn, change the lives of Americans.  
One case that did just that was Loving v Virginia, 388 U.S. 1 (1967). 

Loving v. Virginia, 388 U.S. 87 (1967) 

In 1967, the U.S. Supreme Court, using the power of judicial review, struck down state anti-
miscegenation statutes in Virginia.  Richard Loving, a white man, and Mildred Jeter, of African-
American and Native American heritage, married in Washington, D.C., because the state they 
resided in, Virginia, outlawed interracial marriage.  When they returned to Virginia, they were 
consequently arrested and charged for violating the Virginia statute barring interracial 
marriage.  After the Lovings challenged their criminal convictions, the court of last resort in 
Virginia, then named the Supreme Court of Appeals of Virginia, upheld the constitutionality of 
the state law prohibiting their marriage.  Loving, 388 U.S. at 3.  Under Chief Justice Earl Warren, 
the Supreme Court used the power of judicial review to strike down the Virginia statute, 
declaring its purpose of racial discrimination violated the Constitution’s Equal Protection and 
Due Process Clauses of the Fourteenth Amendment.  Because of the legacy of Marshall’s 
historic decision in the Marbury case, Americans of any race or color may freely marry.  

 

 

 

  

How Chief Justice John Marshall’s Decisions Inspire Lawyers and the Rule of Law 
Today:  Legacies of the Landmark Cases 

Chief Justice Marshall’s Court & Cases  
 
The Principle of Judicial Review 

Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)  

Loving v. Virginia, 388 U.S. 87 (1967) 

HOOK:  To draw the students into a discussion, begin the class by asking if it is okay if people of 
two different races get married in America.  Student responses should be in the affirmative, but 
ask why?  Responses may include because it is “right” or “accepted” or perhaps even “legal.”  
Next, ask them if it has always been that way.  You may receive varying responses.  After 
allowing a few responses, show the following video summarizing the Loving case and, after the 
video, ask the following questions: 
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1. Why were Mildred and Richard Loving arrested in Virginia? 
 

2. What was their punishment for their crime? 
 

3. What did the Supreme Court decide? 
 

4. Where did the Supreme Court get the power to declare laws or actions of the 
government unconstitutional? 

 

DISCUSSION: 

Students may or may not know the answer to question 4 above.  Ask them if they have learned 
about Marbury v. Madison and John Marshall?   

1. If they are familiar with Marbury, briefly discuss the idea of judicial review, using the 
facts from Marbury below, and get them to explain how judicial review was used in the 
Loving case. 
 

2. If they are not familiar with Marbury, tell the students that today they will learn about 
the case Marbury v. Madison (see below) and how Chief Justice John Marshall’s decision 
in that case changed the impact of the Supreme Court on our system of government and 
the judiciary forever and how it continues to influence Supreme Court decisions today, 
like the Loving case. 
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The Necessary and Proper Clause 

McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819)  

United States v. Comstock, 560 U.S. 126, 130 S. Ct. 878 (2010) 

HOOK:  To draw the students into a discussion, begin by asking students if they have ever been 
punished for something they had done by their parents or by a teacher.  You may allow 
students to volunteer to share, as long as they don’t mind, if it is not too personal.  You can 
even start by sharing an instance when you were young and were punished for something just 
to get them going.  After some discussion, ask them what might happen if they continued to get 
in trouble for the same reason over and over again?  What if the reason was very serious and 
put others at serious risk?  Should your parents have the right to keep you from leaving your 
house for your own protection as well as the protection of others even though you had already 
fulfilled your punishment?  Would your parents’ action be “necessary and proper” to protect 
other people?  Let the students discuss this for a few minutes. 

Next, write the words “necessary and proper” on the board.  Ask the students what they should 
be allowed to do if the teacher told them they could do whatever is “necessary and proper” to 
learn about history or government?  Begin making a list on the board of all suggestions.  You 
may get some extreme answers, but if you do not, then suggest some outlandish answers 
yourself like, “To learn about the Boston Tea Party, would it be necessary and proper to go to 
the cafeteria and start dumping out milk and soda all over the floor?”  After a brief discussion, 
using the list on the board, ask students if it is possible to list everything you should and should 
not be allowed to do to learn in school?  Hopefully, they will realize it is not possible to list 
everything.  Note that the Constitution and the government work the same way.  Since it is 
impossible to list EVERYTHING the government can and cannot do in the Constitution, the 
government should be allowed to do what is “necessary and proper” to carry out its duties.  
However, this does not mean the government has unlimited power to do whatever it wants!  

DISCUSSION: 

Tell the students that the Supreme Court has heard cases in circumstances when it must decide 
what is “necessary and proper” under the U.S. Constitution for the federal government to enact 
laws legitimately to punish criminals.  Explain to them the circumstances in the Comstock case, 
but before you disclose the court’s decision, ask them how they would have decided the case?  
Allow for some discussion here and then reveal the court’s decision. 

Once they know the decision, tell the students that the Supreme Court used a very famous 
court case, McCulloch v. Maryland, decided by Chief Justice John Marshall, to decide this case.  
Explain the details of McCulloch, but, again, before you reveal the decision, ask how they would 
have decided. 
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Make sure they understand the two important questions from McCulloch: 

1. Does Congress have the power to create a national bank? 

2. Can the state of Maryland tax the national bank (the federal government)? 

If possible, encourage the students to debate the pros of a Constitution that is resilient through 
time, “intended to endure for ages to come,” McCulloch, 4 Wheat. at 415, or argue Justice 
Clarence Thomas’ dissenting view in Comstock that the Supreme Court decision in that case is 
“transforming the Necessary and Proper Clause into a basis for the federal police power,” 
abusing the limitations on power granted to Congress in Article I of the Constitution. Comstock, 
130 S. Ct. at 1983.  
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FACTS: 

McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819) 

In 1819, Chief Justice John Marshall created precedent that would forever change how the U.S. 
Constitution is interpreted, particularly Article I, Section 8’s Necessary and Proper Clause, and 
influence how the government would operate.  Marshall created the idea of implied powers 
when he ruled that Congress’ authority to establish the Second Bank of the United States, 
although not directly expressed in the Constitution, was implied because the Constitution 
granted Congress the power to tax, borrow, and regulate interstate commerce.  McCulloch v. 
Maryland, 17 U.S. (4 Wheat.) 316 (1819).  From that moment on, Congress would rely on the 
Necessary and Proper Clause to expand its power beyond that which was expressed in the 
Constitution.  The Supreme Court interpreted the Necessary and Proper Clause and 
congressional power more recently in United States v. Comstock, 560 U.S. 126, 130 S. Ct. 878 
(2010). 

United States v. Comstock, 560 U.S. 126, 130 S. Ct. 878 (2010) 

In 2006, the Adam Walsh Child Protection and Safety Act (18 U.S.C. section 4248) was passed 
whereby convicted sex offenders were ranked into three tiers, depending on their crime, and 
were required to register with the jurisdiction in which they live for either a set number of 
years or indefinitely.  It authorized a court, on request of the U.S. Department of Justice, to 
order civil commitment of dangerous sexual predators who are currently in federal custody, 
after they were due to be released from their federal sentence.  Comstock, 130 S. Ct. at 1954 
(majority opinion).  Four men, who had been convicted and served their sentences, challenged 
this portion of the statute arguing it violated the Fifth Amendment’s Double Jeopardy Clause as 
well as the Sixth and Eighth Amendments, and other constitutional provisions.  In 2010, the U.S. 
Supreme Court, in a 7-2 decision, upheld the Adam Walsh Child Protection and Safety Act’s 
authorization of civil commitment under the Necessary and Proper Clause in Article I.  The 
Court ruled that the Necessary and Proper Clause, as understood in McCulloch v. Maryland, 
granted Congress “sufficient authority” to enact this law.  130 S. Ct. at 1956.  The Supreme 
Court looked to McCulloch’s language, finding that although the Government’s laws must be 
based on one of its powers “enumerated” or listed in the Constitution, at the same time, 
Congress has the broad power to pass laws that are “convenient, or useful” or “conducive” to 
those enumerated powers’ “beneficial exercise.”  130 S. Ct. at 1956, citing McCulloch, 4 Wheat., 
at 413, 418.  The Court cautioned that granting power to Congress deemed “necessary and 
proper” in this case was not to be read as granting Congress unlimited ability to expand its 
power.  It must be a means rationally related to implementing the enumerated power and not 
prohibited by the Constitution.  Comstock, 130 S. Ct. at 1956-57.  In this case, the Court found 
that extending an existing civil-commitment system to cover mentally ill and sexually dangerous 
persons in federal custody but beyond their federal sentences was within Congress’ 
constitutional power to protect communities from the danger federal prisoners may pose.  Id. 
at 1961. 
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The Commerce Clause 
 
Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824)  

United States v. Lopez, 514 U.S. 549 (1995) 

HOOK:  To draw the students into a discussion, begin by asking students if they are allowed to 
bring a gun to school.  Of course, the answer should be in the negative.  Ask them why?  They 
should all be able to answer that it is against the law.  Ask students if they know what the 
penalty is in Virginia for bringing a gun to school?  Perhaps they will not know, so read them the 
following passage from the Code of Virginia: 

If any person knowingly possesses any firearm designed or intended to expel a 
projectile by action of an explosion of a combustible material while such person 
is upon (i) any public, private or religious elementary, middle or high school, 
including buildings and grounds; (ii) that portion of any property open to the 
public and then exclusively used for school-sponsored functions or 
extracurricular activities while such functions or activities are taking place; or (iii) 
any school bus owned or operated by any such school, he is guilty of a Class 6 
felony.    

Va. Code Ann. § 18.2-308.1.  Available 
https://law.lis.virginia.gov/vacode/title18.2/chapter7/section18.2-308.1/  

For the class discussion,  

1. Ask if their school is a “Gun-Free School Zone?”  They may or may not know this, but 
state that it is, and that it has been so designated, not by the Commonwealth of Virginia, 
but by the federal government, specifically Congress, through a law called the Gun-Free 
School Zones Act of 1995.   
 

2. Ask which law they would be violating if they brought a gun to school, the Virginia 
statute or the Gun-Free School Zones Act of 1995?  Hopefully they would understand 
that they would be violating BOTH laws, but ask what difference it makes which one you 
violate?  They may not be able to answer this, so explain to them that by violating the 
GFSZA of 1995, they are violating a FEDERAL law, which may have a more serious 
penalty than violating a state law.   
 

Before getting into the United States v. Lopez, 514 U.S. 549 (1995) case, students will need to 
understand “interstate commerce.”  The best way to explain it is to use the example of 
interstate highways.  Ask if they have ever traveled to the beach or Washington, D.C.?  Ask how 
they got there (which roads did they take?)  If they answer “95” or “64,” ask if those roads 
begin and end in Virginia?  If they know that they do not, ask if they know why they are called 
“interstate highways?”  Explain that “inter” means between, so these highways run between 
many states.  That being said, ask what “interstate commerce” is?  If they are not familiar with 
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the word commerce, explain that commerce is simply the act of buying or selling, so interstate 
commerce is the act buying, selling or transporting goods across state lines.  Finally, ask the 
students if they think bringing a gun onto school property would affect interstate commerce?  
Lead a brief discussion and then explore what the Supreme Court said. 

DISCUSSION: 

Using the “facts” below, explain that in 1824, Chief Justice John Marshall defined interstate 
commerce in the case of Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824) and ruled that Congress 
has the power to regulate interstate commerce through the Commerce Clause in the 
Constitution. 

Explain the details of the United States v. Lopez case.  More details follow below but in brief, a 
high school senior who brought a concealed weapon into his school was found guilty of a 
violation of the Gun-Free School Zones Act by knowingly possessing a firearm in a school zone.  
Lopez was sentenced to six months in prison and two years’ probation.  He argued that the 
federal law was an unconstitutional exercise of Congress’s power. The prosecutors argued that 
the law was related to interstate commerce.  Lopez v. United States, 514 U.S. 549 (1995).  
Before reviewing court’s decision, ask how the case should be decided and allow for some 
discussion.  Once the students know the decision, ask why they think that their school is still 
designated a “Gun-Free School Zone” when the court struck down the law in 1995 in the Lopez 
case? 

Explain that after the Supreme Court’s Lopez decision in April 1995, striking down the original 
Gun-Free School Zones Act of 1990 as not substantially related to commerce, Congress revised 
the original law and changed the language to address the Court’s constitutional concerns by 
requiring that the prosecution prove that the gun moved in or affected interstate or foreign 
commerce.  Cong. Rec. S7920-7921 (Statement of Sen. Kohl).  The language was changed to 
provide: 

Gun-Free School Zones Act of 1995 - Amends the Gun-Free School Zones Act of 
1990 to prohibit possessing or, knowingly or with reckless disregard for the 
safety of another, discharging (or attempting to discharge) a firearm that has 
moved in or that otherwise affects interstate or foreign commerce (thus 
providing the jurisdictional basis for regulation under the interstate commerce 
clause of the Constitution) in a school zone.   

S.890 — 104th Congress (1995-1996) (Emphasis added).  Bill summary available online  
https://www.congress.gov/bill/104th-congress/senate-bill/890  
The Lopez case was decided, in part, by relying on Chief Justice John Marshall’s decision in 1824 
in Gibbons v. Ogden.  Explain the details of Gibbons and how Marshall decided that case. 

Your discussion should result in understanding the connection between John Marshall’s 1824 
decision and the court’s decision in 1995. 
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FACTS: 

Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824) 

In 1824, Chief Justice John Marshall expanded the power of the federal government and 
Congress again in his landmark decision in Gibbons v Ogden, but this time it was through the 
Article I, Section 8 Commerce Clause.  In Gibbons, Marshall, for the first time, defined 
commerce and the power of Congress to regulate it, including any commerce that crossed state 
lines and any transportation involved in that process.  In this case, the state of New York 
granted Aaron Ogden an exclusive license to operate ferries on the Hudson River between New 
York and New Jersey.  Subsequently, Thomas Gibbons operated ferries on the same route.  
When Ogden sought an injunction to stop Gibbons, Gibbons refused, relying on a 1793 act of 
Congress which granted Congress the power to regulate coastal commerce and to license 
Gibbons to operate.  Gibbons, 22 U.S. at 1-3.  In Marshall’s decision, he ruled for Gibbons, 
arguing that through the Commerce Clause, Congress had the power to regulate commerce 
“among the several States.” The Supreme Court struck down the New York law that prohibited 
U.S.-licensed vessels because the law conflicted with the Constitution.  Id. at 240.  The power of 
Congress to regulate interstate commerce was forever changed after this decision and would 
affect future decisions as well, even one prohibiting the possession of a firearm in a school 
zone. 

United States v. Lopez, 514 U.S. 549 (1995) 

Nearly 170 years after Gibbons, the Supreme Court would rule in United States v. Lopez, 514 
U.S. 549 (1995), that although Congress does have the power to regulate interstate commerce, 
it is not unlimited.  In 1990, Congress passed the Gun-Free School Zones Act prohibiting anyone 
from knowingly carrying a firearm into a school zone.  In 1992, Alfonzo Lopez, a senior at Edison 
High School in Austin, Texas was caught carrying a concealed weapon into his school.  He was 
arrested and charged with violating a Texas statute for carrying a weapon onto school property, 
but the next day the charges were dropped, and he was charged by federal agents for violating 
the Gun-Free School Zones Act.  Lopez claimed the law exceeded Congress’ constitutional 
power.  In 1995, the U.S. Supreme Court ruled that the Gun-Free School Zones Act did, in fact, 
exceed the power of Congress to regulate interstate commerce.  Chief Justice William 
Rehnquist wrote that the possession of a firearm in a school zone is not an economic activity 
that would have an adverse effect on interstate commerce, contrary to the government’s 
argument that it would.  Rehnquist, on several occasions, cites the Gibbons decision when 
defining Congress’ power to regulate interstate commerce, but writes in the majority Court 
opinion: “The broad language in these opinions has suggested the possibility of additional 
expansion [of Congressional power that would convert congressional authority under the 
Commerce Clause to a general police power of the sort retained by the States], but we decline 
here to proceed any further. To do so would require us to conclude that the Constitution's 
enumeration of powers does not presuppose something not enumerated . . ..”  Lopez, 514 U.S. 
at 567.  Then, the Court reasoned, there will never be a difference between what is national 
and what is local.  Id. at 567. 
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